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JANET NAPOLITANO, Attorney General
JENNIFER A. BOUCEK, #016129
Agsistant Attorney General
Consumer Protection & Advocacy Section
Office of the Attorney General
Department of Law Building

1275 West Washington Street
Phoenix, Arizona 85007

Telephone: (602) 542-7721

FAX: (602) 542-4377
Attorney for Plaintiff

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re:
Proceedings Under Chapter 7
CHARLES THOMAS BROWN d/b/a TOM
BROWN PRETERRED TRUST COMPANY, No. 97-14228 PHX GBN
Debtor Adversary Proceeding No.
99-00746 -1 £
MAUREEN GAUGHAN, Chapter 7 Trustee

Plaintiff MOTION TO INTERVENE

V.
ANN AKAMINE; DAVE ANDRUCH; et al.

Defendants

L N Nt A B A S S

The Attorney General of the State of Arizona, Janet
Napolitano, by and through undersigned counsel, moves to intervene
in this proceeding on behalf of consumer creditors pursuant to
Rule 2018, R.Bkcy.P.

The Attorney General hag several concerneg about the pending
lawsuit filed by the Bankruptcy Trustee against invesgstors in Tom

Brown Preferred Trust. First, the action controvertg long-
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standing principles of securities law by seeking to impose a duty
of inquiry on investors and imputing bad faith to invegtors for
their failure to fulfill that purported obligaticon. Second, the
lawsuit already has caused, and will continue to cause, an undue
hardship on innocent members of the public who have suffered
financial devastation as a result of Brown’s fraudulent actions.
Third, the Trustee’s lawsuit may result in as arbitrary a
disbursement of funds as the original distribution made by Brown
because gome investors will accept the Trustee’s offer of
settlement without argument, whereas others will dispute the
Trustee’s allegations and negotiate more favorable terms. In view
of the fact that the Trustee is unlikely to recover most of the
investors’ principal in any event, the subsequent distribution,
even 1f takes into account the disproporticnate settlements, 1s
unlikely to provide a more equitable payout to investors. In
fact, because the Trustee and her agents will receive a
significant amount of the recovery in fees, the litigation will
certainly result in less overall being paid back to investors.
Finally, the Attorney General believes that this kind of lawsuit
will have a chilling effect on future law enforcement efforts
because members of the public are likely to link the Trustee’s
lawsuit with the civil and criminal actioens pursued by the State.
In effect, investors are likely to conclude that they should not
cooperate with the State in public enforcement actionc becausc
such assistance inevitably leads to lawsuits such as the one in

gquestion. For these reasons, all of which implicate the public

-o-
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interest, the Attorney General moves to intervene on behalf of
consumer creditore in the present action. If granted permiccion
to intervene, the Attorney General would move to require the
Trustee to present a detailed cost/benefit analysis demonstrating
how this action will provide a net benefit to the bankruptcy
estate.
MEMORANDUM OF POINTS AND AUTHORITIES

The Bankruptcy Trustee has filed suit against numercus Brown
Preferred Trust investors alleging that the investors received
preferential transfers pursuant to 11 U.S.<. §547; fraudulent
transfers pursuant to 11 U.S.C. §548 and A.R.S. §44-1001 et sedq.;
and/or were unjustly enriched. The Trustee seeks to recover
paymente made to investors up to eight ycars before the filing of
the lawsuit. Upon information and belief, the Bankruptcy Trustee
has filed suit against numerous investors who never received a
return cf their principal, much less profits on their investment.

The Attorney General recognizes that paymentsgs received by
investors within 920 days of the filing of the bankruptcy petition
are voldable as preferences pursuant to 11 U.S.C. §547, and does
not dispute the Trustee’s claims to these amounts. She does,
however, quegtion the Trustee’'s efforts to recover as fraudulent
conveyances payments made to investors within one year of the
bankruptcy filing. The investors can defeat the Trustee’'s claim
of fraudulent conveyance if they can show they gave “reascnably
equivalent value” for the payments they received and they accepted

the payments in “good faith.” 11 U.S.C. 8§548(C}. In caseg where
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investors in a Ponzi scheme have received back less than they paid
in, the courts have held that the investors have given “reaconably
equivalent value” for the payments they did receive from the
operator of the scheme. In re United Energy Corp., 944 F.2d
589(9th Cir. 1991).

Mcreover, as the Trustee has acknowledged, “most investors
were completely unaware of Mr. Brown’s fraudulent scheme.” Letter
of John J. Fries to Defendants named in the Bankruptcy Trustee’s
Complaint dated November 9, 1995. Therefore, the investors
accepted the payments in good faith. The Trustee contends,
however, that the investors should have known that Brown was
operating a Ponzi scheme because the Arizona Corporation
Commigsion issued a Cease and Desist Order against him in 13968,
This assumption by the Trustee is particularly disturbing, in the
Attorney General’'s view, because it controverts well established
law regarding the duties of parties to a securities transaction.

As the Arizona Court of Appeals stated in Trimble v. American

Savings Life Insurance Co., “the [securities] statutes do not
require investors to act with due diligence . . . .* 152 Ariz.
548, 553, 733 P.2d 1131, {App. 198¢). In effect, the Trustee, by

attempting to impose a duty of inguiry on the investor, unfairily
penalizes consumers for failing to do something the law has
heretofore never required them to do.

Moreover, the Corporation Commission Order cited by the
Trustee merely enjoined Brown from technical viclations of the

Securities Act; there is no mention of fraud in the order.

-4~
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Therefore, even if an investor had inquired, the investor would
have not obtained information that would lead him or her to
suspect that Brown was engaged in fraudulent conduct. In effect,
by the Trustee’s own admission, most investors will have a defense
of gqood faith to the Trustee’'s claim, and, assuming they did nct
receive payments exceeding their principal investment, will have
given reascnably equivalent value for the payments they received.
In short, they will have a defense that will defeat the Trustee’s
claim for fraudulent conveyance.

Assuming that investors who did nct receive more than a
return of their principal have given reasonably equivalent value,
it follows that they were not unjustly enriched. Therefore, this
thecry put forth by the Trustee ghouid fail ac well. (In any
event, 1t should cover only payments made within three years of
the bankruptcy petition because the statute of limitations in
Arizona for unijust enrichment is three vears.)

Unfortunately, only those investors who can afford to hire an
attorney are likely to raise these defenses to the Trustee'’s
action. Those who received little in return from Brown or who
are suffering financial hardship as a result of this fraud are
likely to settle with the Trustee as guickly as possibkle to avoid
incurring further expense. Those who received significant
payments from Brown, however, have more incentive to fight the
Trustee’s action. These investors may prevail in this action, or
at the very least, will be able to negotiate a more favorable

gettlement of their case. In the end, therefore, those who

-5-
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suffered most from this scam and who are now financially
vulnerable may end up contributing a far greater share to the
estate than those who actually received a greater return on their
investment. Moreover, by the time the fees to the Trustee and her
agents are paid out, much less money will be available to
distribute to investors. The final outcome of this whole
endeavor, therefore, may be a distributicn that is significantly
smaller in amount, but just as arbitrary as the original payout by
Brown.

The Attorncy Cencral also believes that this action
ultimately may hinder the ability of law enforcement officials to
pursue these kinds of fraud actions in the future because many
peopie tend to view public prosecutors and the Bankruptcy Court as
part of the same governmental system. As a result, members of the
public may believe that those who cooperated with the state
prosecutors in this matter contributed, in large part, to the
current lawsuit against the investors. Such a belief may inhibit
other investocrs from coming forward in the future to complain
about, or offer assistance in, public enforcement actions against
other promoters of fraudulent investment schemesg.

CONCLUSION

For the foregoing reasons, the Attorney General requests
permission to intervene in the captioned proceeding. The public
interest would be served by allowing the Attorney General to move

to require the Trustee to perform a cost benefit analysis to
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ensure that the pending action is likely to produce a net benefit

for the bankruptecy estate.

Dated this |{% day of January, 2000.

JANET NAPOLITANO,
Arizona Attorney General

Boucek

Agsigtant Attorney General

ORIGINAL AND A COPY

of the foregoing filed
this y{*h day of
January, 2000, with:

United States Bankruptcy Court
2929 North Central Avenue
Phoenix, Arizona

COPY of the foregoing
mailed this t{th day of
January, 2000, to:

Maureen Gaughan

941 W. Elliot Road

PMB #10-64

Chandler, AYZ 85225-1876
Chapter 7 Trustee

John J. Fries

Ryley, Carlock & Applewhite, P.A.
Bank of America Tower

Suite 2700

101 North First Avenue

Phoenix, Arizona 85003-1973
Attorney for Chapter 7 Trustee,
Maureen Gaughan

Ann Akamine
5747 N. 12th Placc
Phoenix, AZ 85014
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David K Andruch
9098 E. Caribbean Lane
Scottgdale AZ 85260

R. L. Anger
1616 N. Alta Mesa Dr.
Mesa AZ 85205

Gail Armstrong
6930 W. San Miguel
Glendale AZ 85303

John & Robin Arterburn
11046 N. 53rd Street
Scottsdale AZ 85254

Wade & Lori Arterburn
5234 Frost Ave.
Carlsbad CA 352008

Harcld & Carol Beasley
9623 N. 125th Place
Scottsdale AZ 85259

David W. and Vicki M. Rennet
5036 E. Dover
Mesa AZ 85205

T.J. Bladergroen
2650 W. Union Hills Dr. #223
Phoenix AZ 85027

William Blankemeier
8211 E. Garfield St.
Scottsdale AZ 85257

Edwin L. (deceased) & Joan Brown
4839 W. Saddlehorn Rd.
Glendale AZ 85310

Darryl H. Burns
7820 E. Belleview St.
Scottsdale AZ 85257

Mary Jo Burns
48 Highland Dr.
Albany NY 12203

Dan L. & Colleen Burt
4130 N. 3lst Ave.

Phoenix AZ 85017
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Nancy Cain
1820 Eilen Dr.
Speedway IN 46224

Ellen Amber & David €. Caldwell

132 Romero St. #4
Santa Fe NM 87501

Cecilia Chandler
3915 E. Camelback, Apt. 113
Phoenix AZ 85018

Andrew & Faye Charnoki
8943 N. Spinel PI.
Tucson AZ 85742

Peter J. and Theresa M. Christie
12642 Susan Lane
Carden Crove CA 92641

Ronald Cornett
4737 N. Geronimo
Tucson, AZ 85704

Steven & Joy Covey
1715 Daphne St.
Broomfield CO 80020

Kathleen Cramer
4556 E. Hopi
Mega AZ 85206

Ted S. & Jeanne A. Davis
P.O. Box 219

San Carlos, Scnora
Mexico 85506

David Deardorf
8721 McCarty Ranch Dr.
San Jose CA 95135

George E. & George'ne M. DeWitte
9614 E. Angus Dr.
Scottsdale AZ 85261

James & Daniel Dreiling
5317 W. Bloomfield Road
GClendale, AZ 85304
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Gary Ehlenberger
5125 E. Sommerset Circle
Cave Creek AZ 85331

Maraya Ehlenberger
3401 E. Pasadena
Phoenix AZ 85018

Noile Ehlenkerger
5128 E. Whitton Ave.
Phoenix AZ 85018

Ralph & Mildred Enker
6 Elener Lane
Spring Valley NY 10977

Timothy B. Ernst
3439 W. Whitendale
Visalia CA 293277

Mark N. Fineman
£502 N. LaPaloma QOesta
Phoenix AZ 85234-2369

Burt Fisher
4200 N. Miller RdA. # 113
Scottsdale AZ 85251

Bernard & Phyllig Frank
8123 E. Pariso Dr.
Scottsdale AZ 85255

Aubrey A, Franklin
7043 E. McDonald Dr.
Scottsdale AZ 85253-5328

Edward Galiskis
1158 Avenida Gandara
Rio Rico AZ 85648

Geocrge L. & Wanda L. Garcia
1024 Buena Vista Dr
Tempe AZ 85284

George Family Trust
576 Bellflower Blvd. #301
L.ong Beach CA 50814-2020

John George

575 N. Bellflower Blvd. Unit 301
Long Beach CA 50814

_lo_
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Virgil George
10672 Laterraza Ave.
Fountain Valley CA 52708

William R. & Evelyn J. Giles
3046 Westchester Dr.
Clarksville TN 37043

Peter J. Freda & Tan Gilleapie
1739 E. Halifax 8t.
Mesa A7 85203

Pam & Joseph Gioscia
2918 k. Cortez St.
Pheoenix AZ 85028 -1241

David S. & Gladys 5. Golsner
6139 E, Harvard St.
Scottsdale AZ &§5257

Larry & Ann Goodman
1107 W. Osborn Rd. Apt. 203
Phoenix AZ 85013

Lonnie Greenhill
1218 Coventry Lane
Duncanville TX 75187

Wiliam L. Greer
731 vValota Rd.
Redwood City CA 94061-1443

Harocld D. & Tracy 0. Guerin
P.C. Box 6554
Oceangide CA 92056

Jan Guerin Business Operations
4744 E. Foothill Dr.
Scottsdale AZ 85253-2918

William P. & Jan Guerin
4744 E. Foothill Dr.
Scottsdale A7 85253-2918

Donald W. Hall
500 W. Harbor Dr. # 1108
San Diego CA 92101

Fred M. Hankin

3208 W. Juniper
Phoenix AZ 86023
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Glenn D. & Marilyn S. Harris
1440 S. Val Vista Dr. Apt. 2088
Meca A7 85204-6447

Joseph Harris
1902 E. Southern
Phoenix AZ 85040

Charles & Tracy Hill
P.O. Box 450 San Carlos

Sonora MEXICO 85506

Frances Hollander
700 Walnut St. Apt. 417
Boulder CO B80302-5050

Bonnie Howard
15601 N. 17th Dr.
Phoenix AZ 85023 2409

Donald (deceased) & Frances Howard
15601 N. 17th Dr.
Phoenix AZ 85023-3409

Victor (deceased) & Bonnie Howard
15601 N. 17th Dr.
Phoenix AZ 85023-3409

Jacob & Betty Jangula
4045 W. Sharon Ave.
Phoenix, AZ 85029

Henri & Frances R. Jarrat
470 Quail Ridge Rd.
Scotts Valley CA 95066

Marilyn W. Jones
8106 Landoman Dr.
Austin TX 78736

Carol Karng
8729 W. St. John's Rd.
Peoria AZ 85382

Fred W. & Caroline W. Kenyon Family Trust
725 E. Micheltorena S5t.
Santa Barbara CA 93103

Jack & Nancy Kinzel

P.O. Box 2153
Burney CA 88013
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Robert E. Knoll
13545 Olympic View Rd N.W.
S1lverdale WA G9RK3I87

Peter J. & Sandra K Koenig
3824 W. Jamesg Lane
Phoenix AZ 8505

John & Faye Kostur
4415 Saulbury St.
Whecatridge CO 80033

Louise M. Leggiere
63 QOrchard St.
Midland Park NJ 07432

Thomas C. Leggiere
4519 131st Place S.W.
Mukillco WA 98275

William L. Lehner
12921 Tripoli Court
Los Altos Hills CA 94022

Jim Lemon
2058 S. Cottenwood

Mesa AZ 85202

Mark & Elizabeth Libman
2215 West Read 4 N.
Chino Valley AZ 86323

Ronald D. Tina and Ryan J. Linderxr
3806 E. Ahwatukee Dr.
Phoenix AZ 85044

Sam & Irene K. Linder
2710 EBandstone Dr.
Sun City, AZ 85351

Joan (Heinemann) Logan
1045 N. 3rd Ave.
St. Charles IL 60174

Nathan & Molle A. Lopatin
6855 E. Dorado Ct.
Tucson AZ 85715

Necel R, & Carol M, Lundberg

P.O. Box 9325
Scottsdale AZ 85252

-13-
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Dan MacFarlane
38016 N. 2%th Ave.
Phoenix AZ 85251

Bernice Marks
5937 E. Agter Dr.
Scottsdale AZ 85254

Kenneth Marshall
co-Executor for H. Marshall
2200 N. Illinois St. Lot 10
Swansea IL 62221

Harold E. & Doris Mason
18201 W. Waddell Rd.
Waddell AZ 85355

Carol Mason
ITI 3 Knox Lane

Berwick ME 03901

Karen McDowell
P.O. Box 26559
Prescott Valley AZ 86312

Karl Meacham
7 Pilgrim Dr.
Titchfield NH 03062

Hazel Miles

4547 N. 30th Ave,
Phoenix AZ

Michelle Miller
2401 E. 7th St.
Tucson AZ 85718

Loffaine Libman Mconey
5632 W. Parkside Dr;
Palatine IL 60067-5033-

James W. Mullen
9308 E. Aster Dr.
Scollsdale AZ 852860

Robert R. & Susan M. Nelson

8520 W. Palm Lane #1130
Phoenix AZ 85037
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Patrick C. & Bonnie J. O'Connor

14001 Saratcga Hills Rd.
Saratoga CA 95070

William J. O'Connor
3364 Green Meadow Dr.
Canville CA 924506

Jameg F. & Melanie N. Osborne
4747 Linger Lane
Flagstaff AZ 86004

K.C. & Patricia J. Osborne
1589 5. Bates Rd.
Cottonwood AZ 86326

Claude T. & Bridget A. Petty
37222 Serpentine Lane
Burney CA 96013-4244

Evelyn R. Petty
1818 Williams Court
Lake Isabella CA 93240

Pat Pierce
3866 W. Bervl
Phoenix, AZ 85051

Rene & Dorothy K. Pittsey
2642 Agua Vista Dr.
San Jose CA 95232

Phillip Quartullo
5030 E. Chartercak Rd.
Scottsdale AZ 85254

Marshall & Catherine Racowsky
625 E. Laguna Dr.
Tempe AZ 85282

Kevin & Annette M. Rak
17620 N. 56th Place
Scottsdale AZ 85254-6418

Vallayan & Umayal Ramaswarmy
9508 NW 50th Place
Gainesville L 32606

Thomas G. Rankin
910 W. Calle Evelina
Tucsgon, AZ 85706
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Gerald T. Raynor
17209 N. Cave Creek Rd. Suite I
Phoenix A7 B5O32

Gerald T. & Gloria Reed
654 E. Queen Valley Dr.
Queen Valley AZ 852185

Kimberly (McMaster) Reed
IT 19 Crespi Dr,
Pacifica CA 94044

William A. Reed
109 Avenida del Fuego
Bleen NM 87002

Mike Reytblat
450 S. Acacia #2088
Mesa AZ 85204

Kenn Richie
23 1 8 Aberdeen Rend
Carrolton TX 75007

Richie & Associates
2318 Aberdeen Bend
Carrolton TX 75007

Doris Roper
5220 E. Whitton
Phoenix AZ 85018

Stephen B. Russell
5937 E. Aster Dr.
Scottsdale AZ 85254

Don Ryan
875 N.W. HKennedy Ln.
White Salmon WA 98672

Kenneth & Lynne Ryan
P.0O. Box 488
Tracyton WA 98393

John M. Schaefer
3924 E. Talowa St.
Phoenix AZ 85044

Jegse & Joann Scott

2432 E. Christy Dr.
Phoenix AZ 85028
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Harry L. Seagraves
7490 E. Dreyfus Ave.
Scottradale A7 BR260

Jacqueline Sells
613 W. Mason St. (Route 8)
Mabank TX 75147

Stuart & Sharon Shannon
7232 W. Villa Rita Dr.
Glendale AZ 85308

Herbert & Beverly 5Siegel
10594 Ocean Palm Way
Boynton Beach FL 33437

Paul Silver
5502 Hazelton Ave.
Sherman Caks CA 91401

Stephen & Jennifer Spencer
1TR50 W. Clara Vista

Chandler AZ 85224

Harry R. Spotts
2025 Westridge
Plano TX 75075

Dennis K. Stepanek
540 N. Vannortwick
Batavia IL 605 1 0

Meff Stephens
1208 E. Nerrnosa Dr.
Teunwe AZ 85282

Robert F. Sterner
7525 Flowcr Mcadow Dr.
San Diego CA 92126-1045

Anna Thurston
8237 N. 8th Place
Phoenix AZ 85020

Anthony A. Tryba
1083C Redmond Rd.
BAustin TX 78739

Suzanne T. Trvba
190 Addison Rd4.
Riverside IL 60546
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Delbert Jean & Jennifer Walls
5533 West 0QONS
Koltomo IN 416901

Charles D. & Ruth K. Wetzel
5048 E. Oakhurst Way
Scottaedale AZ 85254

Charles & Ruth Wetzel
15809 E. Brodiea Dr.
Fountain Hills AZ 85628

Ted W. Joanne R. Woodward
103 E. Del Rio Dr.
Tempe AZ 85282

Alberto Wuggentzer
633 W. 171 st.
New York NY 10032

Christo Yaranoff
2323 N. Central Ave. #1102
Phoenix AZ 85004

Panl & Helen Zambo
1310 Craig St.
McKeesport PA 15132

Charles Thomas Brown
#140227

ASPC Perryville

P.O. Box 3200
Goodyear, AZ 85338

(v stle Vion Daam
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